STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
RN EXPERTI SE, | NC.,
Petitioner,
VS. Case No. 06-2653BID

M AM - DADE COUNTY SCHOCL BOARD,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a final hearing was conducted on
Sept enber 26, 2006, at Mam, Florida, before C aude B.
Arrington, a duly-designated Adm nistrative Law Judge of the
Di vision of Admi nistrative Hearings (DOAH).

APPEARANCES

For Petitioner: Holiday Hunt Russell, Esquire
The Law O fices of Holiday
Hunt Russell, Chartered
1930 Harrison Street, Suite 309
Hol | ywood, Florida 33020

For Respondent: Stephen L. Shochet, Esquire
M am - Dade County School Board
1450 Northeast 2nd Avenue, Suite 400
Mam, Florida 33132

STATEMENT OF THE | SSUE

Whet her, in evaluating the responses to an Invitation to
Bid and in naking a prelimnary decision to award the subject

contract for drug screening services, Respondent acted contrary



to a governing statute, rule, policy, or project specification;
and, if so, whether such msstep(s) was/were clearly erroneous,
arbitrary or capricious, or contrary to conpetition

PRELI M NARY STATEMENT

Respondent issued | TB Nunber 056- FF10 (the subject ITB) on
May 4, 2006, for services relating to drug and al cohol testing
of its enployees and prospective enpl oyees. Bids were to be
opened on May 16, 2006. On May 10, 2006, Respondent i ssued
Addendum 1 to the subject I1TB. The date for the opening of bids
was postponed until May 23, 2006, in response to a request from
Petitioner.

Bi ds were opened and eval uat ed by Respondent on May 23,
2006. Respondent determned that the first and second | owest,
responsi bl e, responsive bidders were, respectively, Mrcy
Hospital Laboratory (Mercy) and Petitioner. Respondent
determined to award the subject ITB to Mercy. Thereafter,
Petitioner tinely filed its notice of intent to file bid protest
and subsequently tinely filed the instant protest.

Succinctly stated, Petitioner contends that Mercy was not a
responsi ve bidder and that it (Petitioner) should be awarded the
subject 1TB. Petitioner contends that Mercy did not conply with
the technical specifications of the | TB pertaining to | aboratory
certification, the designation of a nedical review officer

(MRO), the location of collection sites, and the selection of a



third party adm nistrator (TPA). Respondent contends that Mercy
provided all required information, thereby conmplying with the
techni cal specifications of the subject |TB.

At the final hearing, Petitioner presented the testinony of
Christine Steele (the owner of Petitioner), Suzanne Fahny (an
enpl oyee of Respondent’s Procurenent Managenent Services), and
Al berto Rey (the laboratory director of Mercy). Respondent
presented the testinony of Barbara Jones (the director of
Respondent’s Procurenent Managenent Services). The parties
of fered nine Joint Exhibits, each of which was admitted into
evi dence.

Petitioner filed a Motion for Attorney’ s Fees and Costs on
Decenber 4, 2006. Jurisdiction to rule on that notion follow ng
the entry of a Final Order by Respondent in this matter will be
reserved.

A Transcript of the proceedings was filed on Novenber 22,
2006. Each party filed a Proposed Recommended Order, which has
been dul y-consi dered by the undersigned in the preparation of
t his Recommended Order

FI NDI NGS OF FACT

1. At all tinmes relevant to these proceedi ngs, Respondent
has been the duly-constituted school board for M am - Dade

County, Florida.



2. Respondent issued the subject ITB to obtain the
services of an organization to screen applicants for enpl oynent
and existing enployees for drug use. Screening of enployees
subj ect to the Omibus Transportati on Enpl oyee Testing Act
(OTETA) was included in the subject I1TB. The purpose of the
subject I TB was stated as follows in paragraph 1 of the section
styled “Special Conditions”:

The purpose of this bidis to obtain the
services of an organi zation to conduct
appl i cant and enpl oyee speci nen coll ection
and drug screening services, both to neet
the general requirenments for collection and
drug screening services and the Omi bus
Transportation Enpl oyee Testing Act (OTETA)
requirenents for collection and drug
screeni ng services. These professional
services are described in the M am -Dade
County Public Schools (M DCPS) Drug-Free
Wor kpl ace Technical Guide. . . .[7%]

3. Petitioner and Mercy tinely filed responses to the | TB.

4. Followi ng the bid opening on May 23, 2006, Respondent
determ ned that the bid award should go to Mercy, which was the
| ow bi dder. After Mercy, Petitioner was the next |ow bidder.?
Petitioner thereafter tinely filed its notice of intent to file
a bid protest, which was followed by a tinely filed bid protest.

5. Paragraph 4 of the Special Conditions Section of the
| TB (paragraph 4) pertained to technical requirenents and

provided, in part, as follows:

TECHNI CAL REQUI REMENTS: . . . The
follow ng itens, which shall constitute



proof of technical conpetency, are requested
to be submtted with the bid, or within
three (3) days of request:

* * *

b. Copies of the certifications/licenses
of all collection site staff and | aboratory

staff who will be handling specinens in the
chain of custody as indicated in Attachnent
B.

c. A copy of the quality assurance
program of the testing | aboratories, which
nmust enconpass all aspects of the testing
process as indicated in Attachnment B and
Attachment E.

d. List all collection sites, which nust
i nclude the site address and copy of the
certification of each site to be considered
for this bid.

e. Nunber of nobile sites avail abl e and
proof of conpliance and/or certification of
nmobil e sites, if applicable.

6. Wien it submtted its initial response to the |ITB,
Mercy did not specifically respond to the itens listed in
subparagraphs b., c., d., and e. of paragraph 4.

7. On May 24, 2006, Respondent wote to M. Rey, Mercy’s,
| aboratory director and the person responsible for Mercy’'s
response to the I TB, requesting copi es of docunments responsive
t o subparagraphs b., c., d., and e. of paragraph 4. Mercy
thereafter tinely supplied the requested i nformation.

CERTI FI CATI ON

8. Attachnent B to the ITB contained the follow ng

pertaining to certification:



A | aboratory nust be certified by the
United States Departnent of Health and Human
Services (DHHS). DHHS has established
conprehensi ve standards for |aboratory
policies, procedures, and personnel, which
provi de quality assurance and performance
testing specific to urine testing.
To be certified, a | aboratory nust be
capabl e of testing for, at a m ninmum the
foll owi ng classes of drugs: Al cohol,
Mari j uana, Cocai ne, Opiates, Anphetam nes,
Bar bi t ur at es, Benodi azepi nes, Mt haqual one,
and Phencyclidines, as listed in Attachnent
E.
9. There was a dispute between the parties as to whether
Mercy denonstrated it had the requisite certification. That
di spute is resolved by finding that Mercy denonstrated that it
had the requisite certification to performall testing other
than the OTETA testing.® M. Rey testified, credibly, that Mercy
i ntended to subcontract out the OTETA testing to a | aboratory
certified to performsuch testing. Mercy did not identify the
entity that would conduct the OTETA testing, however, there is
nothing in the 1 TB to prohibit such subcontracting and there is
nothing in the I TB that would require a bidder to have such a
subcontract in place at the tinme it submtted its response to
the ITB. Further, there is no requirenent in the ITB that the
bi dder identify the entity that would serve as the subcontractor
for the OTETA testing.*

10. There was also a dispute as to whether the

certifications provided by Mercy would suffice as certification



for the contenplated collection sites. The greater weight of
the credi bl e evidence resolved that dispute in the affirmative.
M. Rey testified, credibly, that the collection sites could be
operated by Mercy pursuant to its existing certifications.

VEDI CAL REVI EW OFFI CER

11. Attachnent B contained the follow ng in paragraph 17
under the headi ng of “Conpliance”:

17. Reporting and Review of Results.
(The service of a Medical Review Oficer
(MRO) is required to review ALL [sic] test
results. The MRO may NOT [sic] be an
enpl oyee of the | aboratory.

12. Mercy did not identify the person or organization that
woul d serve as the MROin the event it was awarded the contract.
That omi ssion did not make Mercy’s response to the | TB non-
responsi ve because Paragraph 17 is nerely a statenent of
industry practice. The ITB did not require bidders to identify
t he person or organi zation that would serve as the MRO for the

wi nni ng bi dder.

TH RD PARTY ADM NI STRATOR

13. A laboratory performng the type screening
contenpl ated by the I TB nust have a third party adm ni strator
(TPA) to adm nister the drug testing program As with the MRO
a TPA nust be independent of the | aboratory to avoid conflicts
of interest. Mercy’'s response did not identify the person or

organi zation that would serve as the TPA in the event it was



awarded the contract. That om ssion did not nmake Mercy’'s
response to the I TB non-responsi ve because the |1 TB did not
require bidders to identify the person or organi zation that
woul d serve as the TPA for the w nning bidder.

| DENTI FI CATI ON OF COLLECTI ON SI TES

14. Under the heading of Collection and Screening Site
Paraneters in Attachnent B, Technical Requirenents, the |ITB
provides, in part, as foll ows:

Col Il ection and screening sites shall be
accessi bl e Monday through Friday from 8: 00
a.m to 4:30 p.m, at a mininmum and shal
neet the follow ng paraneters:

1. The follow ng | ocations [sic]
paranmeters are exanples of |ocations, which
shall conprise the areas for collection and
drug screening to insure conveni ence for
appl i cants and enpl oyees:

Area 1. East of 27'" Ave. from Flagler St.
North to 215'" St.

Area 2. \West of 27'" Ave. from Flagler St
North to 215'" St.

Area 3. East of State Road 836, south to
intersection of US 1, then south to 392" St.

Area 4. West of State Road 836, south to
intersection of US 1, then south to 394'" st.

* * *

4. At least one site in the North end of
M am - Dade County and one site in the South
end of M am -Dade County nust be avail abl e
to performreasonabl e suspicion testing of
enpl oyees. The hours of operation of these
facilities nust be from8:00 a.m to 12:00
m dni ght .

15. Mercy’s response to the foregoing was to provide

speci fic addresses to two | ocations that were presently



avail able as collection sites, to advise that it had a nobile
collection site, and to provide three approxi mate | ocations
where it would establish collection sites if awarded the bid.

16. There was a di spute between the parties as to whether
Mercy was responsive to the foregoing itempertaining to
collection sites. The greater weight of the credible evidence
resol ved that dispute in the affirmative. The ITB did not
require bidders to provide specific addresses for collection
sites, nor did it require bidders to specify the hours of
operation of each proposed collection site. The testinony of
Ms. Fahny and Ms. Jones established that Mercy adequately
responded to this itemof the |ITB.

BREATH ALCOHOL TESTI NG

17. Mercy’s response to the ITB did not separately address
breath al cohol testing or certification for such testing.
Mercy’ s response did include bid prices on specified breath
al cohol testing procedures as required by the I TB. There was no
requi renent that Mercy provide a separate certification for
breat h al cohol testing.

18. Petitioner is a TPA, not a |laboratory, and is the
exi sting provider for the drug screening services contenpl ated
by the I'TB. Petitioner intended to subcontract all |aboratory
work required by the I1TB. Petitioner’s response to the |ITB was

responsi ve.



19. Mercy’s response to the I TB was al so responsi ve.
Mercy committed to conply with all requirenents of the I TB and
it established by its responses that it had the wherewithal to
neet that comm tnent.

20. Mercy was the | ow, responsive, responsi bl e bidder on
the | TB.

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has
jurisdiction of the parties to and the subject nmatter of this
proceedi ng pursuant to Sections 120.569 and 120.57(1), Florida
Statutes (2006).°

22. Petitioner has standing to bring this bid protest.

23. Pursuant to Section 120.57(3)(f), Florida Statutes,

t he burden of proof rests with the party opposing the proposed

agency action, here Petitioner. See State Contracting and

Engi neering Corp. v. Departnent of Transportation, 709 So. 2d

607, 609 (Fla. 1998). Petitioner nmust sustain its burden of

proof by a preponderance of the evidence. Departnent of

Transportation v. J.WC. Co., Inc., 396 So. 2d 778, 787 (Fla.

1st DCA 1981).
24. Section 120.57(3)(f), Florida Statutes, spells out the
rules of decision applicable in bid protests. In pertinent

part, the statute provides:

10



In a conpetitive-procurenent protest,
other than a rejection of all bids, the
adm nistrative | aw judge shall conduct a de
novo proceeding to determ ne whether the
agency's proposed action is contrary to the
agency's governing statutes, the agency's
rules or policies, or the bid or proposal
specifications. The standard of proof for
such proceedi ngs shall be whether the
proposed agency action was clearly
erroneous, contrary to conpetition,
arbitrary, or capricious.

25. The foregoing requires the party protesting the
i ntended award to identify and prove, by the greater weight of
evi dence, a specific instance or instances where the agency's
conduct in taking its proposed action was either:
(a) contrary to the agency's governing
st at ut es;
(b) <contrary to the agency's rules or
policies; or
(c) contrary to the bid or proposal

speci fi cati ons.

Further, the protester nust establish that the agency's m sstep
was:

(a) clearly erroneous;
(b) <contrary to conpetition; or
(c) an abuse of discretion.
26. Petitioner has failed to nmeet its burden in this
proceedi ng because it failed to prove the factual predicates
upon which its bid protest was based. The greater weight of the

credi bl e evidence established that Mercy was the | ow,

responsi ve, responsibl e bidder.
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RECOMVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
Law, it is RECOVWENDED that Respondent enter a final order
di sm ssing Petitioner’s bid protest and awarding the ITB to
Mer cy.

RESERVATI ON OF JURI SDI CTI ON

Jurisdiction is reserved to rule on Petitioner’s Mtion for
Attorney’s Fees and Costs follow ng Respondent’s entry of a
Final Order in this matter

DONE AND ORDERED t his 18th day of Decenber, 2006, in

Tal | ahassee, Leon County, Flori da.

2

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings

this 18th day of Decenber, 2006
ENDNOTES

" The I TB had several attachments. Respondent’s Drug-Free
Wor kpl ace Techni cal Guide was attached as Attachnent E.

2 petitioner’s bid was approxi mately $14, 000 nore than Mercy’s
during each year of the bid term
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3/ The Centers of Medicare and Medicaid Services, which is an
agency within the DHHS, certified Mercy pursuant to the dinical
Laboratory I nprovenent Anendnments. A copy of that certification
was admtted into evidence as Joint Exhibit 9. The State of

Fl orida, Agency for Health Care Adm nistration (AHCA), certified
Mercy as a Forensic Toxicol ogy Laboratory. AHCA also certified
Mercy as a Cinical Laboratory. Copies of the certifications

i ssued by AHCA are included in Joint Exhibit 6. The
certification required for OTETA testing is issued by the

Subst ance Abuse and Mental Health Services Adm nistration
(SAVHSA), which is another agency within DHHS. Mercy has not
been certified by SAMHSA. M. Rey testified that Mercy intends
to apply for certification from SAVHSA if it is awarded the bid.
4 As the existing provider, Petitioner was able to provide
greater detail inits response to the ITB as to collection sites
and subcontractors when conpared to Mercy’'s response because
Petitioner had those collection sites and subcontracts in place
at the time it submtted its response. M Rey testified,
credibly, that Mercy will enter into contracts for collection
sites and a subcontract for OTETA testing in conpliance with the
requirenments if it is awarded the bid. The greater detail in
Petitioner’s response had no bearing on whether Mercy was a
responsi ve or non-responsive bidder.

Al statutory references are to Florida Statutes (2006).

COPI ES FURNI SHED,

St ephen L. Shochet, Esquire

M am - Dade County School Board

1450 Northeast 2nd Avenue, Suite 400
Mam, Florida 33132

Hol i day Hunt Russell, Esquire
The Law O fices of Holiday

Hunt Russell, Chartered
1930 Harrison Street, Suite 309
Hol | ywood, Florida 33020

Dr. Rudol ph F. Crew, Superintendent
M am - Dade County School Board

1450 Northeast 2nd Avenue, Suite 912
Mam , Florida 33132
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Dani el J. Wodring, Ceneral Counsel
Departnment of Education

Turlington Building, Suite 1244
325 West Gaines Street

Tal | ahassee, Florida 32399-0400

John L. Wnn, Conmi ssi oner
Department of Educati on
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
10 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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